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UNITED STATES VS. ROBERT DeFRANCIS 1 

a Supreme Court of the District of Columbia 

United States, plaintiff 

vs. In equity, No. 48076 

ROBERT DeFbANCIS, DEFENDANT 

United States of America, 

District of Columbia , ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at thp times 
hereinafter mentioned, the following papers were filed and pjroceed- 
ings had, in the above-entitled cause, to wit: 

1 BUI of complaint 

Filed March 13, 1928 

In the Supreme Court of the District of Columbia 

i 

Holding an Equity Term 

United States 

vs. Equity No. 48076 

Robert DeFrancis 

The United States, plaintiff herein, respectfully represents unto 
the court as follows: 

1. That it brings this bill in its own right. 

2. That the defendant, Robert DeFrancis, otherwise known as 
Robert DeFranceschini, otherwise known as Robert DeFranqe, is a 
native of Italy, now residing at 636 Otis Place, Washington,'D. C., 
and is sued in his own right. 

3. That the defendant filed a petition for naturalization in the 
Supreme Court of the District of Columbia on November 22, 1926, 
under the name of Robert de Franceschini, the same being number 
6252 in the dockets of said court, said petition was granted j and a 
certificate of citizenship issued on September 6, 1927, in pursuance 
of which order naturalization certificate No. 2628726 was granted 
to this defendant; that the said certificate of citizenship was illegally 
procured in that during the 5-year period immediately preceding 

the application for naturalization the defendant hajd not 

2 always behaved as a man of good moral character and had 
not been during the said period attached to the principles of 

the Constitution of the United States and well disposed to the good 
order and happiness of the same; in that the defendant during said 
period was on several occasions guilty of violations of the national 
prohibition act, of which offenses he was later convicted; to wlit, the 
defendant was guilty of manufacturing and possession of intoxicat¬ 
ing liquor on January 25, 1923, for which offenses he was convicted 
on May 10,1923; the defendant was guilty of selling, manufacturing, 
and possession of intoxicating liquor on March 3, 1926, for jwhich 
offenses he was convicted on January 31, 1927; the defendant was 
guilty of the second offense of manufacturing and possession of 
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intoxicating liquor on June 26, 1926, for which offenses he was con¬ 
victed on January 7, 1927; that all of the above facts more fully 
appear in the affidavit of Henry B. Hazard, chief naturalization 
examiner of the Bureau of Naturalization, United States Department 
of Labor, the said affidavit being attached hereto and marked “ Ex¬ 
hibit A,” and prayed to be taken as a part thereof as though fully 
set forth therein. 

4. That the said certificate of naturalization was fraudulently pro¬ 
cured in that the two witnesses called bv the defendant in the hear- 
ing on this petition for naturalization, to wit, Simon Olshefski and 
John A. Petterson. each testified that he was well acquainted with 
the petitioner and that during the 5-year period immediately pre¬ 
ceding application of the defendant for naturalization, the defendant 
had behaved as a man of good moral character and attached to the 
principles of the Constitution of the United States; whereas 
3 the true facts are that the defendant during said 5-year period 
had behaved as a man of bad moral character and had shown 
himself not to be attached to the principles of the Constitution, in 
that he was on several occasions during said period guilty of viola¬ 
tions of the national prohibition act as set forth in paragraph three 
(3) of this bill and in the aforesaid affidavit of Henry B. Hazard. 

Wherefore the premises considered the plaintiff prays that the 
aforesaid order of naturalization, issued by the honorable court on 
September 6. 1927. granting naturalization to the defendant, may be 
vacated and the aforesaid certificate of citizenship therein, thereupon, 
or thereafter granted mav be cancelled. 

Peyton Gordon, 

United States Attorney. 

District of Columbia, ss: 

I, Rebekah Greathouse, on oath depose and say that I am an 
Assistant United States Attorney, that I have read the foregoing peti¬ 
tion by Pe^don Gordon subscribed and that I know the contents 
thereof; that the matters and things therein contained I believe to 
be true. 

Rebekah S. Greathouse, 
Assistant United States Attorney. 

Subscribed and sworn to before me this 13 dav of March A. D. ? 
1928. 

[seal.] Carlton G. Schenken, 

Not my Public , D. C. 


4 Exhibit A 

United States of America, 426 

District of Columbia , ss: C-2628726 

Henry B. Hazard, being duly sworn, deposes and says: 

1. That he.is attorney, (chief naturalization examiner), Bureau 
of Naturalization, L T nited States Department of Labor, and as such 
has access to the official records of said bureau, from which the 
following facts appear: 

2. That on July 11, 1922, Robert De Franceschini, a native and 
subject of Italy, made declaration of intention No. 7288 before the 
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clerk of the Supreme Court of the District of Columbia, at Wash¬ 
ington. and on November 22. 1926, filed in the same court his petition 
for naturalization as a citizen of the United States. No. 6252. wherein 
he alleged, 44 1 am attached to the principles of the Constitution of 
the United States”; and that he was granted naturalization in the 
name of Robert De Francis on September 6. 1927, and certificate 
of naturalization No. 2628726, issued to him on the same date, over 
the objection of Samuel Jacob. United States naturalization examiner 
for the United States, that the said petitioner for naturalization was 
not a person of good moral character, and that he was not attached to 
the principles of the Constitution of the United States. 

3. That said petition for naturalization at the time it wjjis filed 
was verified by the affidavits of two witnesses, Simon J. Olshefski 
and John A. Petterson. who deposed therein that they had personal 
knowledge that said petitioner was a person of good morajl char¬ 
acter, attached to the principles of the Constitution of the United 
States, and in every way qualified, in their opinion, to be admitted a 
citizen of the United States. 

4. That the said Robert De Francis (Robert De Franceschini), and 
his said verifying witnesses. Simon J. Olshefski and John A. iPetter- 
son, on November 22, 1926. the same date upon which the said petition 
for naturalization was filed, personally appeared at Washington, D. C., 
before Samuel Jacob, United States naturalization examiner, aiid upon 
being duly sworn by said examiner to tell the truth, the whol^ truth, 
and nothing but the truth in relation to the qualifications for natural¬ 
ization of the said Robert De Francis, (Robert De Franceschini), 
and in relation to their own qualifications as witnesses upon the said 
petition for naturalization, each of the said witnesses. Sijnon J. 
Olshefski and John A. Petterson, testified in substance that lie was 
a citizen of the United States, that he had known the petitioner for 
naturalization over five years next preceding the said date, that wit¬ 
ness Olshefski testified that for the preceding five-year period I he had 
seen the said petitioner once a week, and that witness Patterson 
testified that during the preceding five-year period he had i)net the 

said petitioner two or three times a week in a business way; 
5 that each of said witnesses testified upon the said date, Novem- 

ber 22. 1926, that he was aware that the said petitioner had 
been arrested charged with the violation of liquor laws, bjit that 
each said witness was not familiar with the details of such arrests; 


and that each said witness then testified that he believed the peti¬ 
tioner to be a person of good moral character: that the said petitioner 
for naturalization and the said verifying witnesses to said petition 
appeared in open court on September 6. 1927. upon the final hearing 
of the said petition, at which time each of said witnesses was placed 
under oath and testified as to the extent of his knowledge of the said 
petitioner, of his having been arrested charged with the violation of 
liquor laws, and as to the belief of each of said witnesses in the good 
moral character of the said petitioner, which said testimony of said 
witnesses was in substance the same as that given by tljem on 
November 22, 1926, before Examiner Jacob as hereinbefore stated. 

5. That the said Robert De Francis, (Robert De Franceschini), 
during the period of five years immediately preceding the filing of 
his said petition for naturalization, and at the time of his natilraliza- 
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tion as aforesaid, was not a person of good moral character, nor at¬ 
tached to the principles of the Constitution of the United States, nor 
well disposed to the good order and happiness of the United States, 
as required by the fourth subdivision of section 4, act of June 29, 
1906, (34 Stat. 596), as shown by his conviction of the following 
criminal offenses: (1) Case No. 255,135, U. S. v. Robert De Francis, 
in the police court of the District of Columbia, before Judge Mat¬ 
tingly; information for violation of the national prohibition act— 
1st count , passession: 2d count , manufacturing; January 30, 1923, 
arraigned, plea not guilty, jury trial demanded; May 10, 1923, 
demand for jury trial withdrawn, plea of not guilty withdrawn, plea 
of guilty entered: May 10. 1923, judgment, guilty; sentence, 1st 
count , fine of $40 and in default imprisonment in jail for sixty 
days: $50 fine paid: sentence. 2d count , fine of $50 and in default 
imprisonment in jail for thirty days; execution of sentence sus¬ 
pended. personal bond, probation one year. (2) Case No. 282,595, 
U. S. r. Robert l)e France, in the police court of the District of Co¬ 
lumbia. before Judge MacDonald: information for violation of na¬ 
tional prohibition act— 1st count . sale: 2d count, manufacturing; 
2d count, possession: Afh count , possession: March 4, 1926, arraigned, 
plea not guilty, jury trial demanded; January 31, 1927, demand 
for jury trial withdrawn, plea of not guilty withdrawn, plea 
of guilty entered: January 31, 1927, judgment, guilty; sentence, 
1st count . imprisonment in jail for ninety days; committed: sen¬ 
tence. 2d count, imprisonment in jail for ninety days: committed; 
sentence, 2d count, fine of $500 and in default imprisonment in 
jail for ninety days; committed; sentence. 4th count, fine of $200 
and in default imnrisonment in jail for ninetv davs: com- 
mitted; January 31. 1927. execution of sentence suspended, personal 
bond, probation one year. (3) Criminal Case No. 44SS0 U. S. v. 
Robert De Francis, in the Supreme Court of the District of Colum¬ 
bia. criminal court; October 4.1926. presentment and indictment filed 
for violation of national prohibition act. 2d offense. G. J. 2520— 
1st count, manufacturing: 2d count, unlawful possession; October 
8, 1926. arraigned, plea not guilty: December 6. 1926. plea of 
not guilty withdrawn, plea of guilty entered; January 7. 1927, 
sentence, 1st count, imprisonment in Washington Asylum and 
Jail for six months from date, and fine of $250; January 21, 
fine of $250 paid and deposited in registry, remainder of sen- 
•e of January 7th on 1st count suspended, placed on probation, 
>gnizance $100 taken: January 7, 1927, sentence, 2d count, fine 
of $100 and in default imprisonment in Washington Asylum and 
Jail for thirty davs: January 21, .1927, sentence of January 7 on 2d 

• % «. j % 

count vacated, and defendant sentenced to imprisonment in Wash¬ 
ington Asylum and Jail for ninety days, to take effect upon arrival, 
execution of sentence suspended, placed on probation, recognizance 
of $100 taken. 

6. That good cause exists for the institution of a suit under section 
15 of the naturalization act of June 29. 1906. (34 Stat. 596). to cancel 
the naturalization of the said Robert De Francis on the ground that 
it was illegally procured. 

7. That the last known place of residence of the said Robert De 
Francis is 636 Otis Place NW., Washington, D. C. 

Henry B. Hazard. 
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Subscribed and sworn to before me, a notary public of the District 
of Columbia, this 29 day of Feby., one thousand nine hundred and 
twenty-eight. 

[seal.] Robert C. Starr, 

Notary Public , District of Colombia. 

Motion to dismiss 


Filed May 14, 1928 
* * * 


* 


Comes now defendant in the above-entitled cause bv his attorneys 
and respectfully moves the court to dismiss the bill of complaint on 
the following grounds, to-wit: 

(1) Said bill does not comply with the statute under whjich this 
suit is brought. 

(2) Said bill does not state sufficient facts to show that th0 certifi¬ 
cate of citizenship was illegally procured. 

7 (3) Said bill does not state sufficient facts to show that the 

certificate of citizenship was fraudulently procured. 
Wherefore, in the premises, defendant moves that plaintiff's bill 
of complaint be dismissed. 

John S. Horn back), 

Roger D. Moore, 

Attorneys for Defendant. 

i 

Memorandum o'pinion of court 


Filed April 26, 1929 


* 


* 


* 


In the naturalization proceedings the court upon the evidence in¬ 
troduced before it found as of fact that the applicant was pf good 
moral character. The bill seeks to set aside that finding and to have 
the court now hold that this finding of fact was erroneous. The 
bill does not allege that the applicant made any false or fraudulent 
statement as to his previous conduct, nor that the evidenc^ which 
the Government expects to introduce was not offered in the naturali¬ 
zation proceeding. As far as appears from the bill it is simply an 
effort to have the court render a different finding of fact upon the 
same evidence that was offered in the former proceeding. 

I am still of the opinion that the bill should be dismissed. 

Jennings Bailey, Justice. 

8 Order of dismissal 

Filed May 17,1929 

On consideration of the motion to dismiss the bill of complaint in 
the above-entitled cause, it is this 17th day of April, A. D. 1^29, 

Ordered that the bill of complaint be dismissed, with leave granted 
to the plaintiff to file an amended bill. 

By the court, 

Jennings Bailey, Justice. 
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Amended bill of complaint 
Filed May 22,1929 


The United States, plaintiff herein, respectfully represents unto 
the court as follows: 

1. That it brings this bill in its own right. 

2. That the defendant, Robert DeFrancis, otherwise known as 
Robert De Francesehini, otherwise known as Robert DeFrance, is a 
native of Italy, now residing at 036 Otis Place, W ashington, 1). C., 
and is sued in his own right. 

3. That the defendant filed a petition for naturalization in the 
Supreme Court of the District of Columbia on November 22, 1920, 
under the name of Robert DeFranceschini. the same being number 
6252 in the dockets of said court, said petition was granted and a, 
certificate of citizenship issued on September 6. 1927. in pursuance of 
which order naturalization certificate number 2028720 was granted 

to this defendant; that the said certi.icate of citizenship was 

9 illegally procured in that during the five-year period imme¬ 
diately" preceding the application for naturalization the 

defendant had not always behaved as a man of good moral character 
and had not been during the said period attached to the principles of 
the Constitution of the United States and well disposed to tiie good 
order and happiness of the same, in that the defendant, during said 
period, was. on several occasions, guilty of violations of the national 
prohibition act, of which offenses he was later convicted; to wit, the 
defendant was guilty of manufacturing and possession of intoxicat¬ 
ing liquor on January 25th, 1923. for which offense he was convicted 
on May 10, 1923; the defendant was guilty of selling, manufacturing, 
and possession of intoxicating liquor on March 3, 1920. for which 
offenses he was convicted on January 31. 1927: the defendant was 
guilty of the second offense of manufacturing and possession of 
intoxicating liquor on June 26, 1920, for which offenses he was con¬ 
victed on. January 7, 1927; that all of the above facts more fully 
appear in the affidavit of Henry B. Hazard, chief naturalization ex¬ 
aminer of the Bureau of Naturalization, United States Department of 
Labor, the said affidavit being attached hereto and marked “ Exhibit 
A,” and prayed to be taken as a part hereof as though fully set forth 
herein. 

4. That the said certificate of naturalization was fraudulently pro¬ 
cured in that the two witnesses called by the defendant in the hear¬ 
ing on this petition for naturalization, to wit, Simon Olshefski and 
John A. Petterson. each testified that he was well acquainted with the 
petitioner and that during the five-year period immediately preceding 
application of the defendant for naturalization the defendant had 
behaved as a man of good moral character and attached to the prin¬ 
ciples of the Constitution of the United States; whereas the true facts 

are that the defendant, during said five-year period, had be- 

10 haved as a man of bad moral character and had shown him¬ 
self not to be attached to the principles of the Constitution, in 

that he was on several occasions during said period guilty of viola¬ 
tions of the national prohibition act, as set forth in paragraph three 
(3) of this bill and in the aforesaid affidavit of Henry B. Hazard. 
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5. That the said certificate of naturalization was fraudulently pro¬ 
cured in that the fact of the conviction of the defendant on January 
31,19*27, of selling intoxicating liquor was concealed from ihe justice 
presiding at the naturalization hearing, notwithstanding it was well 
known to the defendant, as more fully appears in the affidavit of 
Samuel Jacob, naturalization examiner for the District of [Columbia, 
hereto attached and marked “ Exhibit B ” and prayed to be taken as 
a part hereof as though fully set forth herein. 

Wherefore the premises considered, the plaintiff prayi that the 
aforesaid order of naturalization, issued by the honorably court on 
September 6. 192S. granting naturalization to the defendant, may be 
vacated and the aforesaid certificate of citizenship therein, there¬ 
upon. or thereafter granted may be cancelled. 

Leo A. Royer. 

United States Attorney . 

District of Columbia, ss: 

I. Rebekah Greathouse, on oath depose and say that I am an as¬ 
sistant United States attornev, that I have read the foregoing 
amended bill by Leo A. Rover subscribed and that I know the 
contents thereof; that the matters and things therein contained I 
believe to be true. 

Rebekah Greathouse, 
Assistant United States Attorney. 

Subscribed and sworn to before me this 22d dav of Mav. A. D. 
1929. 

[seal, i Milford F. Schwartz, 

Notary PubJi ?, I). C. 

11 Exhibit A 


United States of America, 

District of Columbia , ss: 


Henry fe. Hazard, being duly sworn, deposes and says: 

1. That he is a senior attorney, Bureau of Naturalizatio 
States Department of Labor, and as such has access to the o 


jn. United 
jfficial rec¬ 


ords of said bureau, from which the following facts appearj: That on 
July 11. 1922, Robert De Franceschini, a native and subject of Italy, 
made declaration of intention No. 7288 before the clerk of the Su¬ 
preme Court of the District of Columbia, at Washington, ai^d on No¬ 
vember 22,1926. filed in the same court his petition for naturalization 
as a citizen of the United States, No. 6252, wherein he alleged, “I am 
attached to the principles of the Constitution of the Unite^ States”; 
and that he was granted naturalization in the name of Robert De 
Francis on September 6, 1927, and certificate of naturalization No. 
2628726. issued to him on the same date, over the objection qf Samuel 
Jacob, L'nited States naturalization examiner for the LTnit^d States, 
that the said petitioner for naturalization was not a persoiji of good 
moral character, and that he was not attached to the principles of 
the Constitution of the United States; that said petition for'naturali- 
zation at the time it was filed was verified bv the affidavits of two 
witnesses, Simon J. Olshefski and John A. Petterson, who deposed 
therein that they had personal knowledge that said petitioner was a 
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person of good moral character, attached to the principles of the Con¬ 
stitution of the United States, and in every way qualified, in their 
opinion, to be admitted a citizen of the United States; that the said 
Robert De Francis, (Robert De Francesehini), and his said verifying 
witnesses, Simon J. Olshefski and John A. Petterson, on November 
22, 1926. the same date upon which the said petition for 

12 naturalization \vas filed, personally appeared at Washington, 
D. C., before Samuel Jacob, United States naturalization exam¬ 
iner, and upon being duly sworn by said examiner to tell the truth, the 
whole truth, and nothing but the truth in relation to the qualifica¬ 
tions for naturalization of the said Robert De Francis, (Robert De 
Francesehini), and in relation to their own qualifications as witnesses 
upon the said petition for naturalization, each of the said witnesses, 
Simon J. Olshefski and John A. Petterson, testified in substance that 
he was a citizen of the United States, that he had known the peti¬ 
tioner for naturalization over five years next preceding the said date, 
that witness Olshefski testified that for the preceding five-year period 
he had seen the petitioner once a week, and that witness Petterson 
testified that during the preceding five-year period he had met the 
said petitioner two or three times a week in a business way; that each 
of said witnesses testified upon the said date, November 22, 1926, that 
he was aware that the said petitioner had been arrested charged with 
the violation of liquor laws but that each said witness was not famil¬ 
iar with the details of such arrests; and that each said witness then 
testified that he believed the petitioner to be a person of good moral 
character; that the said petitioner for naturalization and the said 
verifying witnesses to said petition appeared in open court on Sep¬ 
tember 6. 1927. upon the final hearing of the said petition, at which 
time each of said witnesses was placed under oath and testified as to 
the extent, of his knowledge of the said petitioner, of his having been 
arrested charged with violation of liquor laws, and as to the belief of 
each of said witnesses in the good moral character of the said peti¬ 
tioner, which said testimony of said witnesses was in substance 

13 the same as tlufct given by them on November 22, 1926, before 
Examiner Jacob as hereinbefore stated. 


2. That the records of the police court of the District of Columbia 
and of the Supreme Court of the District of Columbia show the 
following convictions of the said Robert De Francis, (Robert de 
Francesehini) : 

(1) Case No. 255135. U. S. v. Robert De Francis, in the police 
court of the District of Columbia, before Judge Mattingly; infor¬ 
mation for violation of the national prohibition act— 1st count , pos¬ 
session; 2d count , manufacturing; January 30, 1923, arraigned, plea 
not guilty; jury trial demanded; May 10, 1923, demand for jury 
trial withdrawn, plea of not guilty withdrawn, plea of guilty en¬ 
tered; May 10, 1923, judgment, guilty; sentence, 1st count , fine of 
$50 and in default imprisonment in jail for sixty days; $50 fine paid; 
sentence, 2d count , fine of $50 and in default imprisonment in jail 
for thirty days; execution of sentence suspended, personal bond, pro¬ 
bation one year. (2) Case No. 285595. U. S. v. Robert De France, 
in the police court of the District of Columbia, before Judge Mac¬ 
Donald; information for violation of national prohibition act— 1st 
count , sale; 2d count , manufacture; 3d count , possession; March 4. 
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1926, arraigned, plea not guilty, jury trial demanded; January 31, 

1927, demand for jury trial withdrawn, plea of not gjuilty with¬ 
drawn, plea of guilty entered; January 31, 1927, judgment guilty; 
sentence, 1st count, imprisonment in jail for ninety days; jsentence 2d 
count , imprisonment in jail for ninety days; sentence, 3d count, fine 

of $200 and in default imprisonment in jail for ninety days; 

14 January 31. 1927, execution of sentence suspended, personal 
bond, probation one year. (3) Criminal Case No. 44880. U. S. 

Robert I)e Francis, in the Supreme Court of the District) of Colum¬ 
bia—criminal court; October 4, 1926. presentment and |indictment 
filed for violation of national prohibition act, 2d offense, G. J. 
2520— 1st count , manufacturing; 2d count , unlawful possession; 
October 8. 1926, arraigned, plea not guilty; December 6,(1926, plea 
of not guilty withdrawn, plea of guilty entered; January 7, 1927, 
sentence, 1st count, imprisonment in Washington asyluijn and jail 
for six months from date and fine of $250; January 2lJ 1927, fine 
of $250 paid and deposited in registry, remainder of Sentence of 
January 7 on 1st count suspended, placed on probation, recognizance 
$100 taken; January 7, 1927, sentence 2d count , fine of $|L00 and in 
default imprisonment in Washington asylum and jail for thirty days; 
January 21, 1927. sentence of January 7 on 2d count vabated, and 
defendant sentenced to imprisonment in Washington asylum and 
jail for ninety days, to take effect upon arrival, execution qf sentence 
suspended, placed on probation, recognizance of $100 takqn. 

3. That good cause exists for the institution of a suit under section 

15 of the naturalization act of June 29, 1906, (34 Statj. 596), to 
cancel the naturalization of the said Robert De Francis on the 
ground that it was illegally procured. 

4. That the last known place of residence of the said Robert De 
Francis is 636 Otis Place NW., Washington, D. C. 

Henry B. Hazard. 

Subscribed and sworn to before me, a notary public of tl[e District 
of Columbia, this 22d day of May, one thousand nine hundred and 
twenty-nine. 

[seal.] Robert C. Starr, 

Notary Public , D. C. 

My commission expires July 20, 1933. | 

15 Exhibit B 

i 

United States of America. 

District of Columbia , ss: I 

I, Samuel Jacob, being first duly sworn, depose and say: j 

1. That I am a naturalization examiner for the District of Colum¬ 
bia; that, as such, I appeared at the hearing of the petition for 
naturalization of Robert De Francis, No. 6252, in the naturalization 
dockets of the Supreme Court of the District of Columbia; that at 
said hearing the attention of the presiding justice was called to the 
fact that the petitioner had been convicted of violations oif the na¬ 
tional prohibition act; that the said presiding justice enquired as to 
whether or not there was any proof that the petitioner fiad sold 
intoxicating liquor, to which the affiant replied that he had jno proof 
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of such fact; that two witnesses testified that the said petitioner 
was of good moral character and attached to the principles of the 
Constitution; that the petition for naturalization was thereupon 
granted. 

2. That on January 31, 1927. in the police court of the District 
of Columbia, the said Robert De Francis was convicted of selling 
intoxicating liquor which fact was unknown to the affiant at the 
time of the aforementioned hearing. 

Samuel Jacob. 

Subscribed and sworn to before me this 21st day of May, 1929. 

[seal.] i Milford F. Schwartz, 

: Notary Public , D. C. 

16 Motion to dismiss 

Filed June 1, 1929 

^»v* 

O *7* v* ^ 

Comes now the defendant in the above-entitled cause by his at- 
torneys and respectfully moves the court to dismiss the amended 
bill of complaint filed in this cause on the following grounds, to wit: 

1. Said bill does not comply with the statute under which this suit 
is brought. 

2. Said bill does not state sufficient facts to show that the certificate 
of citizenship was illegally procured. 

3. Said bill does ndt state sufficient facts to show that the certifi¬ 
cate of citizenship was fradulently procured. 

4. And for other reasons apparent on the face of the bill of 
complaint. 

'Wherefore, in the premises, defendant moves that plaintiff's 
amended bill of complaint be dismissed. 

John S. Horn back, 

Roger D. Moore, 

Attorneys for Defendant. 

Decree dismissing bill 

Filed June 25, 1929 

* * : * * * $ 

This cause coming on to be heard upon the motion of the defend¬ 
ant to dismiss the bill as amended, and the same having been duly 
argued in oj)en court by counsel for the respective parties, and 

17 having been duly submitted to and considered by the court, 
it is this 25th day of June A. D. 1929 

Adjudged, ordered, and decreed that said bill be, and the same is 
hereby, dismissed. 

• Jennings Bailey, Justice. 

An appeal from the foregoing decree in open court is hereby noted. 

Rebekah S. Greathouse, AssH. U. S. Atty. 

Jennings Bailey, Justice. 
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Assignment of errors 

Filed July 10, 1929 


* 


Now comes the plaintiff in the above-entitled cause and Assigns as 
error committed by the trial court, the following: 

1. Granting defendant's motion to dismiss amended bil} of com¬ 
plaint. 

2. Refusal to cancel the naturalization certificate of th^ defend¬ 
ant. 

Leo A. Rover, 

United States Attorney , 
Rhjekah S. Greathouse, 
Assistant United States Attorney. 
Received copy of above assignment of errors this 9th daV of July, 

>QQ 

John S. Horxback, 

Attorney for Defendant. 


1929. 
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Designation of record 

Filed July 10, 1929 


* * * £ * * 3j< 

The clerk of the Supreme Court of the District of Columbia will 
please prepare a transcript of record on appeal in the above-entitled 
cause, and the following papers are designated as necessary to be 
copied: 

1. Bill of complaint. 

2. Motion to dismiss bill of complaint. 

3. Order dismissing bill of complaint. 

4. Amended bill of complaint. 

5. Motion to dismiss amended bill of complaint. 

6. Decree dismissing amended bill of complaint. 

7. Assignment of errors. 

8. This designation of record. 

Leo A. Rover, 

United States Attorney. 
Rebekah S. Greathouse, 
Assistant United States Attorney. 

Copy of the above designation of record received this 9th day of 
July, 1929. 

John S. Hornback, 

Attorney far Defendant. 


19 Supreme Court of the District of Columbia 

United States of America, District of Columbia , ss: 

I, Frank E. Cunningham, clerk of the Supreme Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages numbered from 
1 to 18, both inclusive, to be a true and correct transcript of t^ie record, 
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according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 48076 in equity, wherein United 
States is plaintiff and Robert DeFrancis is defendant, as the same 
remains upon the files and of record in said court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said court, at the city of Washington, in said District, this 
16th day of August, 1929. 

Frank E. Cunningham, Clerk . 

By Chas. B. Coflin, Assistant Clerk . 

[Indorsement on cover:] District of Columbia Supreme Court. No. 
5032. United States, appellant, vs. Robert DeFrancis. Court of Ap¬ 
peals, District of Columbia. Filed August 20, 1929. Henry W. 
Hodges, Clerk. 
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of Columbia 

October Term, 1929 


No. 5032 


United States, appellant 

v . 

Robert DeFraxcis, appellee 


BRIEF FOR APPELLANT 


STATEMENT OF THE CASE 


This is an appeal from an order dismissing f:he 
petition of the United States Attorney to cancel [he 
naturalization certificate of the appellee, Robert 
DeFrancis. 

On July 11, 1922. the appellee filed his declara¬ 
tion of intention of becoming a citizen of the United 
States. (Rec. p. 7.) In January, 1923, he manu¬ 
factured and possessed intoxicating liquor for 
which offenses he was convicted on May 10, 1923. 
(Rec. p. 6.) He manufactured, possessed, and s<t>ld 
liquor in March, 1926, for which offenses he y K as 
convicted on January 31, 1927. (Rec. p. 6.) jle 
manufactured and possessed liquor in June, 19^6, 
for which offenses he was convicted as secojnd 

79300—29 ( 1 ) 




offenses on January 7. 1927. (Rec. p. 6.) On 
November 22. 1926, he filed a petition for naturali¬ 
zation in which he stated, “ I am attached to the 
principles of the Constitution of the United 
States.” (Rec. p. 7.) With his petition he filed 
the affidavits of two witnesses, Simon J. Olshefski 
and John A. Petterson, which contained their oaths 
tliat they had personal knowledge that the peti¬ 
tioner, the appellee, was a person of good moral 
character, attached to the principles of the Consti- 
tution of the United States. (Rec. p. 7.) 

On the sanie date, November 22, 1926, these same 
witnesses appeared before a Naturalization Ex¬ 
aminer and braky testified to the same facts, add¬ 
ing, when asked, that they knew that the petitioner 
had been arrested for violations of the National 


Prohibition Act, but stating that they were igno¬ 
rant of the outcome of the arrests. (Rec. p. 8.) 

Again, under oath, on September 6, 1927, the 
same witnesses, in the Supreme Court of the Dis¬ 
trict of Columbia, on the hearing of the naturaliza¬ 
tion petition, repeated their testimony, stating each 
time that the appellee was attached to the princi¬ 
ples of the Constitution. (Rec. p. 8.) At this 
time the petitioner also stated, under oath, that he 
was attached to the principles of the Constitution. 
The Naturalization Examiner, Samuel Jacob, ap¬ 
pearing for the United States, called the attention 
of the presiding Justice to the fact that the peti¬ 
tioner had been convicted of violations of the 


National Prohibition Act. The presiding Justice 


3 


inquired as to whether there was any proof that the 
petitioner had sold intoxicating liquor. Mr. Jacob, 
at that time, did not know of the conviction of 
January 31, 1927, which was the only conviction 

4/7 7 4/ 

for sale, and replied in the negative. (Rec. pp. 9 
and 10.) The certificate of citizenship was there¬ 
upon granted September 6, 1927. (Rec. p. 10.) 

On March 13, 1928, the United States Attorney 
filed a bill to cancel the certificate of citizenship 
thus granted, reciting therein most of the above 
facts (Rec. p. 1), but omitting the question of the 
Justice at the naturalization hearing and the Sx- 
aminer’s reply thereto. A motion to dismiss the 
bill was granted with a memorandum opinion that 
appears on page 5 of the record. 

An amended bill was then filed, including the 
question of the Justice and the Examiner’s reply. 
(Rec. pp. 6 to 10.) This was also dismissed on 
motion, and it is from the order of dismissal that 
this appeal is taken with the following assignment 
of errors: 

ASSIGNMENT OE ERRORS 

1. Granting appellee’s motion to dismiss amend¬ 
ed bill of complaint. 

2. Refusal to cancel the naturalization certificate 
of appellee. 

STATUTES INVOLVED 

U. S. G. A., Title 8, 405, 34 Stat. 601, Act of June 
29, 1906, Section 15: j 

It shall be the duty of the United Stales 
district attorneys for the respective districts, 


i 

i 
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or the Commissioner or Deputy Commis¬ 
sioner of Naturalization, upon affidavit show¬ 
ing* good cause therefor, to institute pro¬ 
ceedings in any court having* jurisdiction to 
naturalize aliens in the judicial district in 
which the naturalized citizen may reside at 
the time of bringing the suit, for the pur¬ 
pose of setting* aside and canceling the cer¬ 
tificate of citizenship on the ground of fraud 
or on the gi ound that such certificate of citi- 
zenship was illegallv procured. 

1 W % A 

17. S. C. A., Title 8, 882, 34 Stat. 596, Act of June 
29,1906, Section 4: 

Evidence of residence, character, and at¬ 
tachment to principles of Constitution; evi¬ 
dence of witnesses .—It shall be made to 
appear to the satisfaction of the court admit¬ 
ting any alien to citizenship that immedi¬ 
ately preceding the date of his application he 
lias resided continuously within the United 
States,i five years at least, and within the 
State or Territory where such court is at the 
time held one vear at least, and that during 
that time he has behaved as a man of good 
moral character, attached to the principles 

X x 

of the Constitution of the United States, and 
well disposed to the good order and happi¬ 
ness of the same. In addition to the oath of 
the applicant, the testimony of at least two 
witnesses, citizens of the United S laics, as 
to the facts of residence, moral character, 
and attachment to the principles of the Con¬ 
stitution shall be required, and the name, 
place of residence, and occupation of each 
witness shall be set forth in the record. 



ARRANGEMENT OF ARGUMENT 


Iii arguing the issues raised upon this appeal, 
the argument on behalf of this appellant will be pre¬ 
sented upon the following three points: 

First. When a man who has been convicted! of 
selling intoxicating liquor swears that he is at¬ 
tached to the principles of the Constitution of the 
United States, and stands mute when the Cojurt 

asks if there is anv proof that lie has sold intoxiciat- 

*• - 

ing liquor, lie is practicing an actual fraud upon the 
Court. ! 

I 

Second. A certificate of naturalization should) 1 be 
canceled when it has been granted to a man who. 
at the time it was issued, was not attached to jthe 
principles of the Constitution. 

Third. Repeated violations of the National pro¬ 
hibition Act, including sale of intoxicating liquor, 
are incompatible with attachment to the principles 
of the Constitution. 

First Point 

When a man who has been convicted of selling 
intoxicating liqxior swears that he is attached to the 
principles of the Constitution of the United Stakes, 
and stands mute when the Court asks if there is Any 
proof that he has sold intoxicating liquor, he is prac¬ 
ticing an actual fraud upon the Court. 

At the naturalization hearing, the Judge asl^ed 
the direct question as to whether there was prqof 
of conviction of sale, making it plain that his deci¬ 
sion was dependent upon the answer. There was 



6 


only one man present who knew whether he had 
been convicted or not, the petitioner, and he stood 
mute. It is submitted that this was equivalent to 
assuring the Court that he had not been convicted. 
He knew that if he told the Court the truth, his 
petition would be denied, so he stood silent, deceiv¬ 
ing the Court. And it is submitted that this was 
actual fraud and sufficient ground in itself for can¬ 
celing this certificate. In the Kalfarli, 277 F. 391, 
400 (C. C. A. 2d), it was said: 


If a party conceals a fact that is material 
to a transaction, knowing that the other 
party is acting on the assumption that no 
such fact exists, the concealment may be as 
much a fraud as if the existence of the fact 
were expressly denied, or the reverse of it 
expressly stated. 

This view was taken also in a case similar to the 
present one. in the Circuit Court of Appeals, 8th 
Circuit, Turlej v. United States , 31 F. 2d 696. 


Second Point 


A certificate of naturalization should he canceled 
when it has been granted to a man who, at the time 
■it was issued, was not attached to the principles of 


the Constitution. 

Quite apart from the actual fraud by silence as 
perpetrated by the appellee, it is submitted that a 
decree of cancellation should be granted on the Gov¬ 
ernment’s showing that the naturalized citizen 
lacked the prescribed qualifications for citizenship 


at the time lie was naturalized. This Court so <^e- 
eided in United States v. Javier , 57 App. 303, fal¬ 
lowing the principle laid down in United States v. 
Ginsberg , 243 IT. S. 472, and United States v. iVg&s, 
245 U. S. 319. The proposition has since been re¬ 
affirmed by the Supreme Court of the United Stages 
in Maney v. United States, 278 U. S. 17. i 

The only difference between the present case ajnd 
the Javier case consists in the qualifications which 
are lacking. In the present case, they are gcjod 
moral character and attachment to the principles 
of the Constitution. This qualification is set hut 
in Section 4, Act of 1906, U. S. C. A., Title 8, Sec¬ 
tion 3S2. | 

It will be noted that the same language is uied 
in requiring the qualifications of residence, good 
moral character and attachment to the principles) of 

i 

the Constitution, all of them being connected wjith 
the phrase ‘‘to the satisfaction of the Court.” But 
these have been held to be absolute requirements, 
the lack of which makes any naturalization illegal. 
Indeed, the very case which gave the authority jfor 
the Javier decision, United States v. Ginsberg, 243 
U. S. 472, was based upon the residence qualifica¬ 
tion. In that case this question was certified: 

Question 4. May a certificate of citizen¬ 
ship be set aside or canceled in an independ¬ 
ent suit brought under Section 15 of the Act 
of June 29, 1906, c. 3592, on the ground that 
it was illegally procured if the uncontra¬ 
dicted evidence at the hearing of the petition 
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tier was 

not qualified by residence for citizenship and 
that the court or judge who heard the peti¬ 
tion and ordered the certificate misapplied 
the law and facts. 

This question was answered in the affirmative, 
United States v. Ginsberg, 243 U. S. 472. 

Certificates of naturalization were canceled be¬ 


cause the residence requirement had not been met, 
in the following cases: 

United States v. Griminger, 236 F. 285. 


United 

States v. Cant ini, 

212 

p. 

925 

(C. C. A. 

3d). 




United 

States y. Midvey, 

232 

F. 

513 


(C. C. A. 2d). 


Thev were canceled for lack of good moral char¬ 


sv 


acter and attachment to the Constitution in the 


following cases: 

United States v. Minsky, 17 F. (2d) 275. 
Tnrlej v. United States, 31 F. (2d) 696. 
United States v. Lcles, 236 F. 784. 

United States v. Rave rat, 222 F. 1018. 
United States v. Wexlrr, 8 F. (2d) 880. 
United States v. Unger, 26 F. (2d) 114. 

In some of these cases it was shown to the Court 


that all of the facts were before the naturalization 


Judge so that there could be no question of deceit. 
In others there was no evidence as to what had 
been shown in Court. The Equity Courts pro- 

ceeded on the theory that it made no difference 

%/ 

whether the Judge had been correctly informed of 


the facts or not, that whether he had been deceived 
or himself had misapplied the law, the certificate 
was illegally issued if the prescribed qualifications 
did not exist. Judge Bourquin puts the matter as 
follows: 

Bourquin,, District Judge: At San Fran¬ 
cisco in 1896 defendant was admitted to citi¬ 
zenship. In 1912 this proceeding to capcel 
his certificate of citizenship was begun. The 
allegations are that said certificate was ille¬ 
gally and fraudulently procured, in that 
when admitted to citizenship, and for five 
years next prior thereto, defendant was I not 
of good moral character, that he wajs a 
“ pimp, 7 ’ habitually consorting and liying 
with like persons and prostitutes, and that 
he was a person of grossly immoral, charac¬ 
ter. The answer is of denials onlv. * * * 

Aliens are admitted to citizenship ppon 
their solicitation, and not of right, but of 
favor. They must possess the qualifications 
and perform the conditions for admission 
prescribed by Congress. Amongst thes^ at 
the time of defendant’s admission were that 
it should be made to appear to the satisfac¬ 
tion of the court that the alien had resided in 
the United States for five vears “and !that 
during that time he has behaved as a mhn of 
good moral character. 77 Section 2165, Ifl. S. 
This imports that, to be qualified for citizen¬ 
ship, the alien must be in fact as well as in 
behavior of good moral character. * * * 

So, likewise, if the evidence was truthful, 
and as herein, and the court accepted it as 
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demonstrative of behavior like unto a man 
of good moral character; for in such proceed¬ 
ings, more administrative than judicial, and 
ex parte, the government is not concluded by 
the court's errors. United States v. Raver at, 
222 F. 1018. 


In the case at bar some of the facts which con¬ 
stitute lack of good moral character and attach¬ 
ment to the principles of the Constitution were 
known to the naturalization Judge. One signifi¬ 
cant fact, that of conviction for sale of intoxicating 
liquor, was not known to him, but it is the Govern¬ 
ment's contention that this is of little moment. 
That the nonexistence of the required qualifications 
is sufficient to require cancellation of the certificate 
without regard to what occurred at the naturaliza¬ 
tion hearing. 

Third Point 


Repealed violations of the National Prohibition 
Act, including sale of intoxicating liquor, are in¬ 
compatible with attachment to the principles of the 
Constitution . 

The only point remaining to be determined is 

whether or not the facts set out in the Government's 

bill are sufficient to show lack of attachment to 

the principles of the Constitution. This Court has 

held that such conduct actuallv constitutes moral 

turpitude. Rudolph v. United States, 55 App. 362, 

but in relation to naturalization, it is not necessarv 

* 


to make this classification. It is sufficient to dedide 
whether or not it constitutes lack of attachment to 
the Constitution. The commerce in intoxicating 
liquors is made illegal by the Constitution itself i}nd 
here we have a man who is manufacturing, possess¬ 
ing and selling it over a period of three and ojne- 
half years, apparently not discouraged by befng 
brought into Court and convicted. Whether lie is 
too stupid to realize what violating the law means, 
too greedy to give up his personal desires, or too 
stubborn to change his habits, he has clearly demon¬ 
strated that he puts his attachment to liquor above 
his attachment to the Constitution. 

As far back as 1912 naturalization was refuted 

l 

because of violation of the liquor laws. A bar¬ 
tender was convicted of violating the Court’s order 
by selling liquor on premises under injunction. 
The Court said: | 

Defiance of the established order and of 
the mandates of liquor tribunals declaratory 
thereof, constitutes bad citizenship, bad be¬ 
havior, and if wilfully persisted in, indicates 
a perverted moral character. In re Trum, 
199 Fed. 361. 

Naturalization was canceled for the violation of 
the Sunday closing acts for saloons in Illinois in 
United States v. Ilrasky, 88 N. E. 1031, 240 Ill. 560, 
and in United States v. Gerstein, 119 N. E. 922, 284 

Ill. 174. 



In the following cases naturalization was refused 
because of the violation of the National Prohibition 
Act: 

In re Bonner, 279 F. 789. 

In re Xarjy, 3 F. (2d) 77. 

In re Bab , 3 F. (2d) 78. 

In re Phillips , 3 F. (2d) 79. 

Naturalization was canceled because of violation 
of the National Prohibition Act during the five- 
year period preceding the hearing, in the following 
eases: 


United States v. Mirsky, 17 F. (2d) 275. 

Turlej v. United States, 31 F. (2d) 696 
(C. C. A. 8th). 

Turlej pleaded guilty to a violation of the 
National Prohibition Act in the period between the 
application for citizenship and the granting of the 
petition and again after the granting of the certifi¬ 
cate. The Court discussed the situation thoroughly 
and the opinion could be used as a brief in the pres¬ 
ent case. It is made up largely of quotations from 
cases which have been cited here, but adds: 

Few cases can be found where applicants 
for citizenship have been admitted if violat¬ 
ing the liquor laws within the five years pre¬ 
ceding the hearing, and such cases have been 
severely criticized by the courts. This was 
true even before the adoption of the Eight¬ 
eenth Amendment as a part of our National 
Constitution. * * * 


T 


O 

-O 


Measured bv tlie authorities, the state 

7 i 

court made a mistake in granting appellant 
citizenship. * * * 

The trial judge was right in canceling jthe 
certificate of naturalization and his decree 
should be affirmed. United States v. Twilej, 
31 F. (2d) 696, 699. | 

In United States v. Minsky, supra, the Cdurt 
said: 

The fact is admitted bv the answer that 

v . i 

the respondent, during the period of five 
years preceding the issue of his certificate of 
naturalization, deliberately violated jthe 
Eighteenth Amendment of the Constitution, 

^ i 7 

and on his plea of guiltv was fined for his 
offense as provided in the National Prohibi¬ 
tion Act (Comp. St. Sec. 1013814 et se{p). 
The statute requires, as a prerequisite to 
naturalization, that it shall be made to ap¬ 
pear that during the probationary period of 
five vears immediate!v preceding* the apbli- 
cation the alien “has behaved as a man of 
good moral character, attached to the prin¬ 
ciples of the Constitution of the United 
States.” Section 4 of the Act of June j29, 
1906 (34 Stat. 596), as amended by the ^ct 
of June 25, 1910 (36 Stat. 830), being Com¬ 
piled Stats. 1916, Sec. 4352 (4). One \|dio 
deliberately violates the Eighteenth Amend¬ 
ment of the Constitution can not be said to 
be attached to the principle declared by that 
amendment. * * * 
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CONCLUSION 

Since the bill shows an actual fraud perpetrated 
upon the naturalization Judge and also that pre¬ 
scribed qualifications for citizenship were lacking 
at the time the certificate was granted, it is respect¬ 
fully submitted that the appellant’s bill of com¬ 
plaint was erhoneouslv dismissed bv the Court be- 
low and the decree should be reversed. 

Respectfully submitted. 

Leo A. Rover, 

United States Attorney. 

Rerex ah S. Greathouse, 
Assistant United States Attorney. 
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